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Notification Requirements for Rezoning are Changed

efore breaking for the holidays, the Legislature passed

Senate Bill 252, authored by Sen. Ray Basham (D-Taylor),
which changes the notice requirements for any rezoning. In par-
ticular, the legislation requires the street address of the property
involved in the rezoning be included in the notice, if such an
address exists.

The change in the notice requirement is designed to better
inform the citizens of the community which property is being
considered for rezoning. While parcel numbers are more accurate
from the township’s perspective, they are of little value to the

casual observer.

This legislation was signed into law on December 19 and
became Public Act 284. The new law was given immediate effect,
which means street addresses are required for any notices that
are distributed or posted as of that date. Normally, laws of this
nature are not given immediate effect in order to allow groups
to be notified of the changes to the law, however in the rush to
finish legislation before the holiday break the Legislature did not
recognize the logistical problem of granting immediate effeﬁ
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Legislature Approves Constitutional Proposal on Eminent

Domain

On their final day of session for the year, the Michigan
Legislature approved a joint resolution proposing changes to
Michigan’s Constitution related to the eminent domain authority
of local units of government. Senate Joint Resolution E (SJR E)
sponsored by Sen. Tony Stamas (R-Midland) received the needed
two-thirds approval from both the House and Senate on December
13 to place the measure on the ballot. The resolution was reported
out of the House Government Operations Committee after two
separate meetings were held on the morning of December 13.
A few hours later, SIR E was approved by the entire House and
later in the day received concurrence from the Senate.

SJR E will now be placed on the 2006 ballot for the voters to
decide. Last minute changes to the resolution not only prohibit
locals from using eminent domain for economic development by
private entities, but now would make blight a parcel-by-parcel
issue. The measure also says that if a person’s principal residence
is taken for public use, the amount of compensation would have
to be at least 125% of fair market value, in addition to any other
reimbursement allowed by law. When taking property due to
blight, SJR E would also require the condemning authority to
demonstrate by clear and convincing evidence that the taking is
for a public purpose. If approved by voters, the measure would
have a significant impact on older more developed communities
by making it tougher for large or multiple parcels to be declared

blighted for rede-
velopment.

A June 2005 |
U.S. Supreme |
Court decision
(Kelo v City of
New London, Con-
necticut) that gave
deference to the
city in determining *
the need and jus-
tifications for condemnations in order to accommodate a large
redevelopment project in a distressed area caused the legisla-
tive activity here in Michigan even though our nation’s highest
court specifically mentioned Michigan as a state having higher
property rights protections. Under the ruling, the U.S. Supreme
Court gives latitude to states to pass additional protections.

In 2004, the Michigan Supreme Court ruled in County of
Wayne v Hathcock that attempts by Wayne County to condemn
property south of the Detroit Metropolitan Airport for redevelop-
ment into a high-tech industrial park violated the state constitu-
tion.

MTA argues that constitutional changes in Michigan are an
Continued on page 2
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Continued from page 1
overkill. While numerous states are taking action to strengthen
property rights due to the Kelo decision no other state, other
than Michigan, is acting to amend their constitution. Michigan
already has protections in place.

Also related to SJR E, Michigan Legislators will be making

attempts to move companion legislation in the coming months
that would create a statewide definition of blight. MTA opposes
any attempts to define a single standard for blight. Blight in one
urban subdivision might be greatly different than blight defined in
arural agricultural community. MTA believes that blight should
be defined locally.

PILT Causes Problem in Equalization and Roll-Back Formulas

When the Legislature decided to freeze the assessed value
on Payment-In-Lieu-of-Taxes (PILT) lands last year with PA
513 of 2004, no one expected the action to artificially increase
values on private agricultural property and increase the tax rates
for all property owners in the community, but it did.

The State Tax Commission has issued Bulletin No. 15 to
clarify how to handle PILT property for equalization purposes
and establishing the tax roll to eliminate the problem. The tax
commission is requiring all PILT properties be segregated from
the property tax system by excluding the property from the
equalization process and requiring the property to be placed
on a separate tax roll.

PILT property is part of the agricultural classification for
the equalization process as required by the property tax act.
However, the Department of Treasury is concerned that this
may violate provisions of the constitution. Since PILT land
was frozen in value by the Legislature, the equalization process
would force assessments on private agricultural property to take
larger than normal increases in valuation to make up for the
frozen parcels. This of course would violate the requirement
that property not be assessed at more than 50% of the true cash
value of the property. Luckily, since most agricultural property
has a state equalized value that is greater than the taxable value,
this problem should not have caused an actual increase in the
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taxes paid on the agricultural land. However, the same cannot
be said for the second problem.

Since the PILT property value has been lumped together
with all other property values, freezing the PILT values can
actually cause a smaller rollback on millage rates than is called
for by the constitution when calculating the millage reduction
fraction. In any taxing jurisdiction that is required to rollback
their millage rate as required by Headlee, by blending in the
frozen value of PILT land, it will distort the millage reduction
fraction so that all of the other taxpayers will collectively pay
an amount equal to the revenue lost based on the freeze in the
PILT assessment. Again, this would seem to violate the lan-
guage of the constitution.

By issuing Bulletin No. 15, the State Tax Commission will
avert the unintended consequences of the actions taken by the
Legislature on PILT properties. Find further details at www.
michigan.gov/dnr and e-mail questions to dnrpilt@michigan.

gov.

1ARH YOUR CALENDARS:

2006 Capitol Conference
April 26, 2006
Radiscon Hotel, Downtown Lancing

Topics to be discussed:

» Governor’s Task Force on Local Government
Services, Fiscal Stability

* Local Law Enforcement: Who pays for it?

« State and Regional Proposed Water Regulations

* Eminent Domain

» Telecommunications

* Franchise Fees

* Rights-of-Way

» Wind Energy

Watch your mail for registration information
to be mailed in February.
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Senate Passes Water Withdrawal Legislation

Following several months of researching and holding hearings
on the issue, Sen. Patty Birkholz (R-Saugatuck Twp.) has cham-
pioned through the Senate a five-bill package to address water
withdrawals. The package consists of Senate Bills 850-852, 854
and 857 and focuses on impacts to trout streams and large new or
increased water withdrawals. It was passed unanimously and now
moves over to the House for consideration in early 2006.

The package would require that any large-quantity with-
drawal—defined as 100,000 plus gallons per day, averaged in any
consecutive 30-day period—not cause an adverse resource impact
to a designated trout stream. An adverse resource impact would be
decreasing the flow of a trout stream such that the stream’s ability
to support characteristic fish populations (trout) is functionally
impaired. After two-years, an adverse resource impact would be
expanded to apply to all the waters of the state.

Under the legislation, there is a presumption that if a new or
increased large capacity withdrawal is located more than 1,320 feet
(1/4 mile) from the trout stream or if the depth of the well is at least
150 feet, that the withdrawal will not cause an adverse resource
impact to the stream. Further, the legislation does not apply to a
large quantity withdrawal that existed on the effective date of the
legislation.

The package also requires a permit from the Department of
Environmental Quality (DEQ) for any new or increased water
withdrawal over two million gallons per day from the waters of the
state or five million gallons per day for a new or increased water
withdrawal from the Great Lakes or their connecting waterways.
An application fee of $2,000 would apply to all such water with-
drawal permits except for a community supply (municipal water
system) that holds a permit under the Safe Drinking Water Act.

The DEQ would be required to issue a permit for any proposed
withdrawal from the waters of the state if it would not cause an ad-
verse resource impact. It would also be required to issue a permit for
withdrawals from the Great Lakes or their connecting waterways if
the following conditions are met: that all water withdrawn, minus
any consumptive use, either naturally or after use, must be returned
to the source watershed; there will be no individual or cumulative
adverse resource impacts; the proposed use is reasonable under
common law principles of water law in Michigan; the withdrawal
is in compliance with all local, state, federal and regional interstate
and international agreements; and that the applicant has considered
voluntary generally accepted water management practices.

For community supply systems that are evaluated, the DEQ
would be required to reject a proposed water works system (com-
munity supply) withdrawal from the waters of the state that it
determines would cause an adverse resource impact or a proposed
withdrawal from the Great Lakes or their connecting waterways if
the above conditions could not be met. DEQ rejection would apply
unless there is no feasible and prudent alternative location for the
withdrawal and that the department includes in the approval condi-

tions that the environmental impact of the withdrawal is balanced
by the public benefit of the withdrawal related to public health,
safety and welfare.

The bills also call for the Groundwater Conservation Advisory
Council to develop a water withdrawal assessment tool over the
next two years that can be used to protect and conserve the state’s
waters and water-dependent natural resources. The tool would
be used by an entity proposing a new or increased large quantity
withdrawal to assist in determining whether the proposed with-
drawal may cause an adverse resource impact to the state’s waters
or water-dependent natural resources.

The package also states that the DEQ, along with the Depart-
ment of Agriculture, shall encourage each sector of water with-
drawal users to develop generally accepted water management
practices, and that the DEQ shall identify to the Legislature those
users who have developed such practices.

Finally, the bill package also increases the current reporting
fee for a large quantity withdrawal from $100 to $200 until such
a time that the state enacts into law the water withdrawal assess-
ment tool. Once enacted into law, the fee would go back down
to $100 per year. This fee would not apply to community supply
systems.

Shortly following the Senate action on this legislative pack-
age, the governor signed the Great Lakes-St. Lawrence River
Basin Sustainable Water Resources Agreement with the seven
other governors of the Great Lakes Basin and the two premiers
of Ontario and Quebec. While this agreement is not yet effective,
it sets into motion more regional oversight of new and increased
large capacity withdrawals and would mandate water conservation
measures throughout the Great Lakes Basin.

No Congressional Action
“Yet” on Telecom

A Congressional Subcommittee Chaired by Congressman
Fred Upton (R-Michigan) did not take action on BITS II or any
other legislation threatening local telecom authority during the
final days of session in 2005, but there are no guarantees that
Congress won’t act early next year on the issue.

Congress adjourned for the year on December 18 and isn’t
scheduled to return to session until February. There is some in-
dication that Congressman Joe Barton (R-Texas), who serves as
Chairman of the Energy and Commerce Committee, is commit-
ted to moving forward with legislation to reform the Telecom-
munications Act. Most bills that are being actively considered by
Congress in some way negatively impact local authority. In fact,
a bill introduced last month by Senator DeMint (R-South Caro-

Continued on page 4
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lina) would eliminate all cable franchise agreements entirely, and
would prohibit local governments from charging franchise fees
for use of public rights-of-way. Township officials should main-
tain a dialog with their Congressmen about the negative propos-
als as action could come early next year.

On another note, the Federal Communications Commis-
sion (FCC) has issued a Notice of Proposed Rulemaking (MB
Docket 05-311) in which it makes a number of assumptions and
asserts that franchising of cable services by local governments
may be an unreasonable barrier to entry for new telecom video
providers. To this end, the FCC is seeking comments from lo-
cal governments and others on “what can be done to ensure that
local franchising authorities (LFAs) do not unreasonably refuse
to award cable franchises to competitive entrants. A copy of the
Notice of Rulemaking is available on the FCC’s website at http://
hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-05-189A1.
doc.

PRSRT STD
U.S. POSTAGE
PAID
PERMIT NO. 765
LANSING, MI

@ /

() printed on recycled paper

Page 4

This NPRM strikes at the heart of local government’s au-
thority over those using the public property in their community
to deliver video services and could result in the pre-emption of
local governments’ ability to control their rights-of-way.

MTA urges townships to participate in this process by fil-
ing comments. It is important that local governments present a
strong case for retaining local control, that the FCC be obligated
to deal in facts and not anecdote, and that local governments in-
form the FCC of the important role it plays in protecting local
communities’ needs and interests. Your comments are needed
to protect local government control over rights-of-way and the
cable franchising process. In addition, comments filed with the
FCC in this rulemaking will likely become part of the debate in
Congressional rewrites of the Telecommunications Act.

All initial comments are due by February 13, 2006, with
replies due March 14, 2006. NATOA has information that may
help your township prepare comments. Please visit their website
at www.natoa.org or call (703) 519-8035 or (703) 519-8036.

Corridor Improvement Authority Created

The governor signed into law Senate Bill 34 offered by Sen.
Gilda Jacobs (D-Huntington Woods) creating Public Act 280, the
Corridor Improvement Authority Act (CIA). This legislation is
very similar to Downtown Development Authorities in that they
capture growth in property tax revenues in order to refurbish
aging infrastructure issues.

Any township, city or village may establish a CIA. The area
must be adjacent to an arterial or collector road and consist of
a minimum of 10 contiguous parcels or five contiguous acres.
More than Y2 of the ground floor square footage must be com-
mercial use, and residential, commercial or industrial use must
have been allowed and conducted within the entire area for the

preceding 30 years. The area must be serviced by water and sewer
and zoned for mixed use that includes high density residential
use. The municipality must agree to expedite the local permitting
and inspection process in the area and modify the master plan to
provide for walkable nonmotorized interconnections throughout
the development.

The captured taxes can be used to improve any public fa-
cility which includes streets, outdoor furniture, beautification,
sidewalks, trails, lighting, traffic flow modification, park, parking
facility, recreational facility, right-of-way, structure, waterway,
bridge, lake, pond, canal, utility line or pipe.
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