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From Hiring to Firing:
Advice for Townships

Hiring, and when necessary, firing employees can be the most
important, difficult and sensitive tasks faced by township boards
and administrators. Your employees are the link between the public
you serve and the township. Hiring the best employees possible is
a must, as is terminating those who are not getting the job done.

In our increasingly complicated world, both hiring and terminating
employees involves complying with an increasing number of state
and federal laws. Townships must be ever mindful of the hazards of
a false step. Careful planning and review of each step in the hiring
or firing process is a necessity.

This article outlines some important aspects of the hiring and fir-
ing process. As with employment policies, a township can set a
proper tone for its prospective employees, lay out the expectations
for those employees it hires, and ward off possible lawsuits by dis-
charged employees through practices and procedures that are well
thought out in advance and designed to address current legal
requirements.

This article offers tips and ideas to get you started and guide you
through the process. Remember: This is only an outline and a few
suggestions. Before your township adopts any new policy, ask your
township attorney or someone well versed in employment issues to
review your practices and procedures.
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This continuing education article and accompanying
self-assessment is worth 2.0 elective credits as part
of MTA's Township Governance Academy. See page 23
for details.

Outlines the various stages of the hiring process

Offers guidance on how to properly discharge an
employee

Delineates proper hiring and firing procedures townships
should have in place

To understand how township policies and procedures
are set

To understand personnel administration and human

resources matters

THE HIRING PROCESS

The hiring process is an inherently unique procedure, for within a
very limited time frame a township must evaluate and decide
which applicants “fit the mold” of its organization, while each
individual applicant tries to convince the township that he or she
is the best person for the job. Throw in potential discrimination
claims, and the hiring process becomes a minefield of numerous
legal restrictions and obstacles. With proper planning and a few
precautions, however, you can maneuver through to hire the best
candidate to meet your township’s needs.
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The hiring process can be divided into four stages: recruiting, in-
formation gathering, selecting and post-offer. Each stage presents
unique opportunities and challenges.

Recruiting Stage

Federal and state anti-discrimination laws provide the legal frame-
work for recruiting employees. On the federal level, statutes such
as Title VII of the Civil Rights Act of 1964, the Age Discrimination
in Employment Act, the Americans with Disabilities Act and the
Rehabilitation Act prohibit discrimination based on race, color,
sex, age, religion, national origin, disability or veteran’s status.
On the state level, the Elliott-Larsen Civil Rights Act and the
Persons with Disabilities Civil Rights Act help provide the frame-
work for hiring.

There are two steps in the recruiting stage during which townships
should take careful order to avoid headaches in the future. The
first step is drafting the job description. A well-drafted job
description is a must. It helps the township outline the various
responsibilities of the job position, along with the required skills.
Creating a detailed job description then helps guide the township
in developing a relevant line of questioning for the upcoming
interview process, and also helps narrow the applicant pool to
those who are qualified. It sets the tone for everything you do
later in retaining qualified employees. A job description should
contain the title of the available job position, responsibilities of
the position, skills necessary for the position, time commitment,
and minimum physical and educational requirements.

Posting a job opening is the second important step in the recruit-
ing process. How a township posts a job opening is important in
terms of avoiding discrimination claims in recruiting employees
and finding the most qualified applicants. A township should post
notices about the job opening in the workplace, advertise about
the opening outside of the workplace, seek recommendations for
filling the opening from many individuals and instruct them not
to limit recommendations to only individuals with a known
interest in the position.

The township should not rely on word of mouth as the principal
means of recruiting, use advertising that indicates a preference
based on age, race, sex or any other protected classes, or confine
the search for applicants to individuals already doing the same or
similar jobs, or those in the same department. Such a limited
search could open the township to claims that its hiring pro-
cess is legally deficient.

Information-Gathering Stage

Employers face an emerging—and seemingly unsolvable—dilemma.

On one hand, anti-discrimination laws forbid them from inquiring
about many aspects of an applicant’s personal life, (for example,
arrest records). On the other hand, employers are being held liable

for negligent hiring on the theory that they knew, or should have
known, about the dangerous tendencies of their employees. Hence,
employers must gather as much information as the law permits,
but must not exceed the legal boundaries.

The township’s goal during the information-gathering stage should
be to gather information about the qualifications of the applicants
for the job opening. There are many methods for gathering infor-
mation about applicants, including written applications, interviews,
employment references, medical examinations, background investi-
gations, fingerprinting and handwriting analysis.

® The Application—Application forms are the first formal docu-
mentation of the employment relationship. The application offers a
township an opportunity to establish the parameters and guide-
lines of the employment relationship even before it begins. If the
township has chosen to be an at-will employer, the application
should include an express acknowledgment signed by each prospec-
tive employee stating that he or she understands that the employ-
ment relationship is for an indefinite period of time and can be
terminated with or without cause—and with or without notice.
There should also be a “zipper” clause declaring that the at-will
relationship may be modified only by an express agreement signed
by both the employee and a designated top township official.

The application form should also authorize the prospective town-
ship to do credit and reference checks, and include a waiver of lia-
bility for anyone responding to the prospective employer’s request
for information. A note of caution: The Consumer Protection Act
states that if an employer rejects an applicant on the basis of any
information included in the credit report, the applicant must be so
informed. Complying with this act is very tricky. If a township
wants to obtain credit reports from outside agencies for prospec-
tive employees, first consult with the township attorney. >

With proper planning and a few precautions, you can
maneuver through [the hiring process] to hire the best
candidate to meet your township’s needs.
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Effective management is heavily dependent upon a town-
ship’s ability to find and keep capable employees, while
terminating non-contributing employees.

The application form should also include a provision limiting the
time period during which the applicant, or if hired, the employee,
may bring an employment-related claim against the township. The
provision should require that the person must bring any claim aris-
ing out of the employment relationship within 182 days of the
date the claim arose, or within the applicable statute of limita-
tions, whichever is shorter. The applicant should waive all statutes
of limitation to the contrary. Such a provision can prevent claims
from being brought years later against the township where wit-
nesses have disappeared and memories have faded.

Also, the application form should include a declaration that,
notwithstanding the at-will relationship, if an applicant falsifies,
omits or misrepresents information on the application, it may
result in a discharge.

Finally, it is improper to require, or even accept, an applicant’s
photograph.

® Reference Checks—Reference checks from former employers can
be the most illuminating source of objective information. It is
often very difficult, however, to obtain opinions regarding an

applicant’s skills and shortcomings. Many employers have adopted
a policy of simply confirming dates of employment and positions
held.

Reference checks will be facilitated if the township can provide the
former employer with a copy of the signed written release on the
application form allowing personal, employment and education ref-
erences to respond to requests for information pertinent to the job
for which the applicant has applied.

® The Interview—Townships rely heavily on the interview as the
primary tool to get to know their applicants. You should be aware,
however, that the law limits the types of questions you may ask
and the methods an employer may use to gather information dur-
ing this process.

As noted earlier, federal law protects applicants from discrimina-
tion on the basis of age, sex, religion, national origin, ancestry,
race, color and disability. Citizenship and veteran status are also
protected by federal law. Protected characteristics under state and
local law could include height, weight, marital status, familial sta-
tus or sexual orientation. Interviewers should not ask questions
that would reveal an applicant’'s membership in any of these pro-
tected groups.

The following essential information should be obtained from an
applicant:

e Identification of the applicant (name, address and telephone
number)

e Applicant’s previous employment (job titles, salary levels, etc.)

e Summary of the applicant’s background (education, training,
work history, special qualifications and skills)

e Applicant’s interests

Beyond this basic information, employers should design questions
to elicit job-related information that will be applicable and useful
in deciding which applicant will meet the employer’s needs.

Some questions that serve to elicit such useful information may
also delve into protected areas, such as national origin or age.
Consequently, there are areas about which an applicant should not
be asked because they are unlawful or could reveal information
that could be used as a basis for a claim of discrimination, such as
an arrest record, relationship to a “contact person” named on the
application, garnishment record, prior workers’ compensation
claims, and English fluency. The key is to ask questions that will
reveal job-related information.

For assistance and guidance with permissible areas of inquiry, con-
sult the “Pre-Employment Inquiry Guide,” published by the
Michigan Department of Civil Rights. Visit www.michigan.gov/mdcr,
and click on “Publications,” then “Brochures and Pamphlets.”
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Selecting Stage

The township’s goal during the selecting stage should be to deter-
mine which applicant is the best qualified for the job opening.
Federal anti-discrimination laws require that employers select job
applicants based on potential performance in a particular job with-
out regard to any protected characteristic.

There are two theories under which employees may claim discrimi-
nation:

1. “Disparate treatment” discrimination occurs if a particular test or
standard is applied only to members of a protected class. For
example, requiring only female applicants to demonstrate that they
can drive a truck with a manual transmission is disparate treatment
discrimination.

2. “Disparate impact” discrimination occurs if a facially neutral
qualification or test is equally applied to all applicants but has a
disparate impact on a protected class. For example, if a technical
degree requirement for an entry-level clerical position excludes
from consideration a significantly higher percentage of applicants
from one race, nationality or other protected class than Caucasian
applicants, it could have a disparate impact.

If the qualification or test is challenged, the township must prove
that the qualification and test are job-related. In other words,
the township must show a “direct and demonstrable relationship”
between success or failure on the test and success or failure on
the job.

To avoid claims of discrimination in selecting employees, a town-
ship should require only those qualifications that are necessary to
perform the job, apply job qualifications and selection procedures
equally to all applicants, use objective, job-related selection proce-
dures to measure the skills of applicants, and not give one individ-
ual absolute discretion to fill job openings based on his or her
subjective standards.

e Pre-employment Testing—One way employees may incorporate
objectivity into the selection process is to test applicants before
offering them a position. Pre-employment testing offers many ben-
efits to employers. The tests can be used to screen out unqualified
applicants before the interviewing process begins, categorize
incoming applicants according to their skills and experience, iden-
tify an applicant’s strengths as well as skill deficiencies or areas in
which training will be necessary, and certify competence.

Pre-employment tests are closely scrutinized by the courts. Any
test used should be validated by the Equal Employment
Opportunity Commission (EEOC). The validation information should
be available to the township by the test distributor. The EEOC has
developed complex “uniform guidelines” for “validating” selection
procedures that have a disparate impact on protected classes. P

Necessary Hiring Forms
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If you are going to use pre-employment tests, note that Michigan
law prohibits employers from giving prospective employees poly-
graph tests. Federal law prohibits pre-employment medical exami-
nations. An employee must receive an offer of employment before
being required to undergo a medical examination, but the offer can
be contingent upon the results of the examination.

Post-offer Stage

At the post-offer stage, a township may require medical examina-
tions. A “medical examination” is a procedure or test that seeks
information about an individual's physical or mental impairments or
health. If a township decides to administer post-offer medical ex-
aminations, it must make certain that all entering employees in the
same job category will be subjected to the same examination, and
all medical information that is obtained will be kept confidential.

THE TERMINATION PROCESS

Discipline and discharge is an unpleasant experience for both the
employee and the employer. Townships, however, have a constant
interest in maintaining an efficient operation for the public’s bene-
fit. Effective management is heavily dependent upon a township’s
ability to find and keep capable employees, while terminating non-
contributing employees. Practical employers will keep a construc-
tive eye to the future, always ready to defend their decisions
against the potential charges of the disgruntled, discharged
employee. Should a township ever be faced with a lawsuit as a
result of an employee’s termination, the township should keep in
mind that the goal is to walk a fact-finder through the discipline
and discharge procedure, and lead the fact-finder to the conclusion
that there is no issue present over which to litigate.

Once a decision to discharge an employee has been made, that
decision must be carried out promptly and professionally. No mat-
ter what the cause, the act of discharging an employee is never
easy. Below is legal and practical advice regarding how to dis-
charge an employee.

Legal Restrictions on an Employer’s Right to

Discharge Employees

As we already discussed, state and federal discrimination laws pro-
tect specified characteristics. Thus, townships are not permitted to
discharge employees based on any of those specified characteris-
tics. For example, it is illegal under state law for townships to dis-
charge employees based on their participation in union-related
activities or other types of concerted action in the workplace.

It is unlawful to retaliate against an employee because he or she
exercised some right protected by a statute or public policy, or
because the employee refused to participate in criminal activity.
Retaliation claims are most often based on the Workers” Disability
Compensation Act, civil rights acts, wage and hour statutes, and

The township should be able to articulate, and support
with evidence, a legitimate, non-discriminatory reason
behind the decision made.

Goal of the Termination Process

The goal of the termination process is to bring about the end of
the employment relationship as painlessly as possible for both the
employee and the township. Also, part of the desired goal is to
place the township in a position where it can successfully defend
its employment decisions before a court or other fact-finder.
Keeping a defensive eye toward the future can be quite a task,
considering the multiplicity of potential claims that might arise
out of a discipline or termination decision. There are certain fun-
damental considerations that a township may make at the outset,
in order to lay the foundation for a successful defense.

At the very least, a township must ask the following questions:

® What happened? (Talk with the employee and a witness to find
out.)

e Has it happened before? Is there documentation?
e Was the action necessary?
e Was the action appropriate?

e Was the action uniform and consistent with actions taken in
similar situations or with policies or practices addressing the
issue?

¢ Has the employee complained of discrimination, harassment or
failure to accommodate a disability? If so, have such com-
plaints been properly addressed?

e Does the discharge appear to be in retaliation for any previous-
ly filed discrimination claim or charge?

The township should be able to articulate, and support with
evidence, a legitimate, non-discriminatory reason behind the deci-
sion made. This does not mean that you can't be an “at-will”
employer, or that you must have “just cause” to discharge an
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employee. It does, however, mean that you should be able to
state—and support—a non-discriminatory basis for your decision.

Once these issues have been addressed, the steps for ending the
relationship are straightforward:

1. Notify the employee of the discharge and remove him or her
from township property.

2. Eliminate the employee’s access to township computer net-
works, property and information.

3. Pay the employee all wages and benefits due and owing for
services rendered up to the time of the discharge.

4. Notify the employee about all benefits that he or she has the
right to continue or that will be settled after the discharge.

5. Refresh the employee’s memory concerning his or her contrac-
tual obligations that survive the discharge, such as maintain-
ing the confidentiality of information.

Return all personal property that belongs to the employee.
Obtain all property belonging to the township.

Obtain all monies due and owing to the township.

O 00 N o

Notify all coworkers who need to know about the discharge.

10. Notify all third parties (those outside the township) who need
to know about the discharge.

Is There a Right Way to Discharge an Employee?

There are many wrong ways to discharge an employee, but there
is no one right way. What is the right way for one township may
not be the right way for another. The reason for this is that the
law speaks in volumes about a township’s motives for discharging
an employee, but it says little about how a township should
carry out a discharge.

For the most part, the question of what is the right way to carry
out a discharge is a matter of contract (either a collective bar-
gaining agreement or an individual employment contract) or
township policy. Thus, the first rule in carrying out a discharge
is to honor the employee’s contractual rights and abide by the
township’s policies.

Every township should have a policy setting forth its procedures
for disciplining and discharging its employees. Such a policy
should not be distributed to all employees. Instead, distribution
should be limited to management employees. In the unionized set-
ting, the policy must be consistent with the collective bargaining
agreement.

Issues a township might want to consider addressing in a termina-
tion policy include:

e Notice—For routine dismissals for cause, employers typically do
not give advance notice, although they may provide two weeks’
pay in lieu of notice.

In general, the law does not require an employer to give a dis-
charged employee written notice of the reason for the discharge. If
written notice is required by contract or policy, it should be given,
but need not be elaborate. It should include a brief description of
the employee’s conduct that led to the discharge, list the rule or
rules the employee violated, and unambiguously state the effective
date and time of the discharge.

Care must be taken in preparing the written notice so that it accu-
rately sets forth all of the reasons for the discharge. If you later
assert a reason that was not included in the written notice to the
employee, the township may have difficulty in a lawsuit persuading
the finder of fact (be it judge, jury or arbitrator) that the reason
being asserted was truly a factor in the decision to discharge.

® Wage and Hour Issues—Often wage and hour issues are not pro-
perly handled at the time of discharge. The federal law regulating
wage and hour issues is the Fair Labor Standards Act. Michigan

has wage and hour laws that cover issues not addressed by

the Fair Labor Standards Act. For example, Michigan’s Payment

of Wages and Fringe Benefits Act requires a township to pay all
wages due and owing to an employee who has been discharged
“as soon as the amount can with due diligence be determined.”

e Health Care Benefit Continuation—Under the federal Consoli-
dated Omnibus Budget Reconciliation Act of 1985 (COBRA), | 2
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many discharged employees must be offered health care continua-
tion coverage. If your township offers health care coverage, you
should check with your insurance agent or carrier on available cov-
erage. Generally, such coverage must be offered unless the employ-
ee was terminated for “gross misconduct” as defined in COBRA.

Township Property—A termination policy should include a notice to
employees that they must return all tools, uniforms, keys, etc. to
the township on their last day of work. Remember that under
Michigan law, you cannot withhold a terminated employee’s final
pay or deduct from that pay for unreturned property unless the
employee has authorized the deduction.

The Exit Interview

It is a common practice in many townships for the supervisor or
other board member, or the human resource department in larger
townships, to conduct an exit interview with a terminated employ-
ee to gather information that can be used to improve the town-
ship’s work procedures, supervisory practices and training efforts.

An exit interview should be conducted with a discharged employee
whenever possible. Such an interview is an effective tool for com-
pleting many of the tasks necessary to bring about the end of the
employee-employer relationship.

Two township representatives should always be present during the
discharge and exit interview. One representative should conduct

the interview, while the second acts as an observer and should
take thorough notes about what happens at the interview.
Statements made by an employee during an exit interview are
often helpful in defending against employee lawsuits.

A BETTER WORK ENVIRONMENT

Whether your township has one employee or 100, every township
must have procedures in place to comply with the complex rules
and laws that apply to employees today. Having policies in place
for hiring employees and knowing how to properly end an employ-
ment relationship can lead to a better work environment for all
parties involved.

Stephen Schultz, Chair,
Labor & Employment Law Practice Group,
Foster, Swift, Collins & Smith, P.C., Lansing

Want to know more? Attend MTA’s full-day workshop, “What You
Need to Know About Personnel Policies, Hiring and Firing,” in June,
taught by article author Stephen Schultz and his colleagues. Turn
to page 26 for a workshop sign-up sheet, including course agenda,

dates, locations and registration fees.
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Continuing Education Self-Assessment B

Participants enrolled in the Township Governance Academy (TGA), a credentialing program offered through the Michigan
Townships Association, may obtain 2.0 elective credits for successful completion of this quiz. To obtain credit, partic-
ipants must answer the following 10 multiple-choice questions by circling the correct answer and receive a passing
score of 70 percent. The questions are based on content from the article, “From Hiring to Firing: Advice for
Townships,” beginning on page 16.

There is no charge to take the quiz or to obtain TGA credit. Completed quizzes should be sent to: MTA Education Center,
512 Westshire Drive, Lansing, MI 48917, or faxed to (517) 321-8908. MTA will notify you of your results within three weeks after
receiving your quiz. IMPORTANT: Please keep a copy of your completed quiz in your TGA binder.

Township officials interested in enrolling in the Township Governance Academy may call Shelley Tucker, MTA education specialist, at
(517) 321-6467, ext. 251, or for more information, visit the MTA Web site at www.michigantownships.org. Look under the “Education”
tab, and select “Township Governance Academy.” )
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TGA Continuing Education—June 2007
“From Hiring to Firing: Advice for Townships”

2.0 Elective Credits
(To receive credit, this quiz must be completed by June 1, 2010.)

NAME: TOWNSHIP & COUNTY:

ADDRESS: CITY/STATE/ZIP:

E-MAIL ADDRESS:

1. Effective management is heavily dependent upon: c. Require that written notices always be provided
a. Keeping status quo around the office d. Require a one-on-one exit interview between the employee
b. Finding and keeping capable employees, while terminating and his or her supervisor
non-contributing employees
c. Making sure residents are happy 6. Which of the following criteria does federal law prohibit
d. Acting quickly to fill vacated job openings during the pre-employment testing process:
a. Medical examination
2. Which of the following should NOT be contained in a job b. Strengths and weaknesses
descripﬁon; c. Skill level
a. Time commitment d. Competence
b. Minimum physical requirements
c. Skills necessary for the position 7. Which of the following is NOT considered an appropriate

information gathering technique for a job applicant?
a. Medical examination

b. Fingerprinting and handwriting analysis

c. Asking the applicant about their arrest record

d. Written application

d. Salary information

3. Which of the following is NOT a goal of the termination
process:
a. Being able to successfully defend the township’s decision
in front of a court R . o e .
b. Bringing about the end of the employment relationship 8. How a.tc'twnsh.lp Po'f'ts a-]ob opening 1s important in terms
. . of avoiding discrimination claims.
as painlessly as possible for both the employee and the a. True
township. b‘ False
c. Offering a fair severance package to the employee )

d. Offering a fair, non-discriminatory reason for the termination 9. Which of the following is NOT a step in the termination

process:
4. When recruiting, the township should: a. Removing the employee from township property
a. Rely on word of mouth as the principal means of recruiting b. Returning all personal property that belongs to the employee
b. Use advertising that indicates age preference c. Withholding pay until township property has been returned
c. Post notices about the job opening in the workplace d. Notifying certain coworkers about the discharge
d. Confine the search for applicants to individuals doing
similar jobs 10. Once a township decides to discharge an employee:
a. The board must vote, at a public meeting, to do so
5. When crafting a termination policy, a township should: b. The township should wait a few weeks to see if the
a. Give employees two weeks’ notice of their dismissal situation improves
b. Consult the township insurance provider about continuing c. The task should be done promptly and professionally
health care benefits d. The clerk is responsible for handling the task
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