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By Clifford H. Bloom and Scott G. Smith, Attorneys, 
Law, Weathers & Richardson, P.C., Grand Rapids

hile, for the most part, townships do not own public roads
within their boundaries, they do have significant authority over
highways, roads, streets and other rights-of-way located with-

in their boundaries. For example, applicable state constitutional and
statutory provisions require most utilities to obtain a township’s permis-
sion to locate lines or other facilities within those rights-of-way. Generally,
if a utility desires to serve any property within a township, that utility
must obtain from the township a franchise to provide that service.

Some providers of utility services fail to obtain the necessary permits
and franchises; others offer carefully drafted and largely one-sided pro-
posed permit or franchise ordinances, resolutions and agreements for
township consideration, while others are more forthright and solicitous.
Questions often arise about what is legally provided for and what should
be expected in such permits and franchises. This article provides ans-
wers to those questions.
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11.. WWhhaatt iiss aa TToowwnnsshhiipp FFrraanncchhiissee??

A municipal franchise is a right or priv-
ilege granted by a governmental unit pur-
suant to constitutional and legislative
authority to conduct or operate a public
utility or other business within a certain
geographical area. Such a right or privi-
lege in effect constitutes a contract infer-
ring certain rights and imposing related
duties.1 Put another way, a municipal
franchise is a special privilege of a public
nature conferred by a governmental unit
upon a person or entity.2

22.. WWhhaatt aarree tthhee CCoonnttrroolllliinngg 
LLeeggaall RReeqquuiirreemmeennttss??

In relevant part, the 1963 Michigan
Constitution provides:

“No person, partnership, association or
corporation, public or private, operating a
public utility shall have the right to use
the highways, streets, alleys or other pub-
lic places of any county, township, city or
village for wires, poles, pipes, tracks, con-
duits or other utility facilities, without the
consent of the duly constituted authority
of the county, township, city or village; or
to transact local business therein without
first obtaining a franchise from the town-
ship, city or village. Except as otherwise
provided in this Constitution, the right of
all counties, townships, cities and villages
to the reasonable control of their high-
ways, streets, alleys and public places is
hereby reserved to such local units of gov-
ernment.”

Article 7, § 29 of the 1963 Constitu-
tion makes it clear that if a utility, regard-
less of ownership, proposes to serve cus-
tomers within a township, it must first
obtain a franchise from the township. It
also makes it clear that a utility may not
place facilities within any right-of-way
within a township without the town-
ship’s consent. The constitutional provi-
sion is further augmented by Section 1 of
Public Act 266 of 1909, as amended,3
which grants to townships the right to
impose terms and conditions on such
consents or franchises. 

The statute provides:
“The township board of any township

may grant to any person, partnership, 

association or corporation the right to
use the highways, streets, alleys and
other public places of the township to
set poles, string wires, lay pipes or con-
duits or to lay tracks for railways and to
operate and maintain the same and the
right to transact a local business in such
township, subject to such reasonable
regulations as said board shall prescribe
from time to time.”

Other state constitutional provisions
limit franchises. Article 7, § 19 requires a
franchise granted by a township to be
revocable at the will of the township
unless it is approved by a majority of the
township’s electors. Article 7, § 30 limits
a franchise granted by a township to no
longer than 30 years. PA 266 establishes
the requirements for an election to grant
an irrevocable permit.4

33.. WWhhaatt iiss aa RRiigghhtt--ooff--WWaayy PPeerrmmiitt??
A right-of-way permit is one mecha-

nism a township can use to permit use of
public rights-of-way within the township
by a utility. Permission can also be grant-
ed by a contract or even by a resolution.
The form of the township’s consent can
be varied.

Technically, a right-of-way permit
issued by a township is narrower than a
township-issued franchise. A right-of-
way permit only grants the right to use
streets, alleys and other public places of
a township for the installation, mainte-
nance, and use of items such as poles,
wires, pipes and similar items. A franchise
not only encompasses such privileges, but
also grants to the utility or other business
involved the right to transact business
within the municipality. Since most utili-

ties today pursue the grant of a municipal
franchise and rarely seek only a simple
right-of-way permit, the remainder of this
article will concentrate on franchises.5

44.. WWhhyy DDooeess aa TToowwnnsshhiipp HHaavvee
tthhee RRiigghhtt ttoo PPeerrmmiitt UUssee ooff 
RRiigghhttss--ooff--WWaayy tthhaatt aarree OOwwnneedd
aanndd CCoonnttrroolllleedd bbyy tthhee CCoouunnttyy
RRooaadd CCoommmmiissssiioonn??

The principle is one of allowing a
municipality to control how streets and
other rights-of-way within its border are
used and to determine whether and how
its residents receive utility services. In
doing so, it can prevent needless dupli-
cation of services. Therefore, a township
can prevent several different providers of
the same utility service from serving the
same areas of the township with each
utility placing its own separate poles,
wires, pipes or other facilities within
rights-of-way.

Franchising authority also provides a
mechanism for local governments to be
compensated under certain circum-
stances when someone uses a publicly
owned right-of-way for profit. The utility
or telecommunications company is
receiving a special benefit from a pub-
licly owned asset, much in the same way
that a person who affixes a radio tower
on township-owned property would be
expected to enter into a lease and pay for
the privilege.

55.. CCaann aa TToowwnnsshhiipp CCoonnsseenntt ttoo tthhee
UUssee ooff CCoouunnttyy RRooaaddss EEvveenn IIff tthhee
CCoouunnttyy RRooaadd CCoommmmiissssiioonn OObbjjeeccttss??

Yes, the township can so consent.
However, since the township and the coun-
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ty road commission have concurrent juris-
diction over this area, the road commis-
sion’s permission is also needed when a
utility or communications company needs
to disturb the roadway through construc-
tion or excavation. So, for the use of coun-
ty roads in these circumstances, both the
township’s and the road commission’s per-
mission is needed.

66.. WWhhoo MMuusstt OObbttaaiinn aa FFrraanncchhiissee
oorr CCoonnsseenntt??

Any utility or other person or entity
wishing to use rights-of-way in a town-
ship to set poles, wires, pipes, conduits
or other facilities must obtain a town-
ship’s consent. Any utility desiring to
serve customers within a township must
obtain a franchise. This covers govern-
mentally owned as well as privately
owned utilities.

77.. WWoouulldd CCoonnsseenntt ttoo UUssee 
RRiigghhttss--ooff--WWaayy EEvveerr BBee SSoouugghhtt
WWiitthhoouutt aa FFoorrmmaall FFrraanncchhiissee??

Yes. For example, a city may own a well
field in a township and desire to pipe
water from the well field to the city limits
within rights-of-way without serving cus-
tomers in the township. In that situation,
the city would still need to obtain at least
a right-of-way permit from the township
since it would be utilizing a public right-
of-way located within the township. 

In another situation, we know of a cir-
cumstance where a utility authority need-
ed to cross a portion of a nonmember
township to serve customers in an adjoin-
ing member township. Would the town-
ship have to consent in that situation? It
depends upon whether or not utility lines
will cross or be located within public
rights-of-way within the township. If the
utility lines will not be located within a
public right-of-way and will not serve cus-
tomers within the township, the town-
ship’s consent would normally not be
required (unless there are zoning regula-
tions or other local ordinance provisions
which apply). However, if the proposed
utility line or lines will cross or be located
within a public road right-of-way, town-
ship consent will be required.

88.. CCaann CCoonnddiittiioonnss aanndd
RReeqquuiirreemmeennttss BBee IInncclluuddeedd iinn aa
TToowwnnsshhiipp FFrraanncchhiissee??

Yes, reasonable conditions may be
imposed. Common conditions and
requirements include:

• a provision allowing other utilities to
use the poles or conduits being placed in
the rights-of-way;

• what part or parts of the township
are to be served under the franchise;

• a requirement that lines be relocated
at the utility’s expense if required due to
changes in township-owned utilities or
changes in the right-of-way;

• an indemnification and hold-harm-
less clause which will protect the town-
ship from losses due to the location of the
utility facilities within the rights-of-way;

• limitations on trimming trees within
the rights-of-way;

• a requirement to submit plans and
specifications to the township for review
and approval prior to any construction;

• limitations on
the times when traf-
fic can be blocked 
or detoured when
facilities are being 
installed or main-
tained, as well as traf-
fic control require-
ments;

• restoration re-
quirements for areas
where work has oc-
curred;

• requiring notifi-
cation of the owners
and occupants of any
property affected by
utility work;

• a designation of
which specific rights-
of-way may be used;

• a provision re-
quiring the franchi-
see to accept the fran-
chise by signing the
consent;

• compliance with the township’s zon-
ing and other ordinances;

• an indication whether the franchise
is exclusive or nonexclusive;

• a clause stating whether the fran-
chise is revocable or irrevocable;

• the term of years (usually 0-30
years);

• a provision requiring the franchisee
to pay the township’s costs incurred in
reviewing and approving the franchise.

99.. HHooww DDooeess aa TToowwnnsshhiipp GGrraanntt aa
FFrraanncchhiissee??

A township can establish a franchise
via contract, resolution or ordinance.
Most often, an ordinance executed by
the requesting utility is used. If an ordi-
nance is used, the township should fol-
low the same general procedures as for
any general township ordinance.
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1100.. WWhhaatt IIss tthhee DDiiffffeerreennccee
BBeettwweeeenn aa RReevvooccaabbllee aanndd aann
IIrrrreevvooccaabbllee FFrraanncchhiissee??

A revocable franchise can be terminat-
ed at the will of the township board
involved. An irrevocable franchise stays
in effect for its entire stated term, and
requires township voter approval.

However, even revocable franchises will
often limit the conditions under which
revocation will occur, requiring notice to
the utility and an opportunity to be heard
before the township board acts on revoca-
tion. Irrevocable franchises are also usual-
ly deemed revocable for cause after notice
and opportunity for a hearing.

As a practical matter, franchises are
seldom, if ever, revoked because town-
ship residents need the utility services.
This is especially true for utility services
regulated by the Michigan Public Service
Commission (MPSC). However, where
utility service is provided by another
municipality such as an adjoining city,
the township may revoke the franchise if
an alternative service provider exists.
Moreover, in these days of competition
among various utility providers, town-
ships may desire to consider revocation
when a given utility provides less than
satisfactory service. 

There are also general legal constraints
on the ability of a township to revoke
even an expressly revocable franchise.
Why? A franchise is generally held to
constitute a contract between the munic-
ipality and the business that obtained
the franchise. Even if a franchise is
revoked or expires by its own terms,
absent poor performance on the part of
the utility or duplication of existing serv-
ices, it is highly unlikely that the
Michigan courts would require that
essential utilities services cease.

1111.. CCaann aa TToowwnnsshhiipp GGrraanntt MMoorree
TThhaann OOnnee FFrraanncchhiissee ffoorr tthhee SSaammee
UUttiilliittyy SSeerrvviiccee??

Yes. Theoretically, utility franchises can
be exclusive or non-exclusive. An exclusive
franchise would prevent other utilities
from providing the same service within the
franchise’s service area.

However, exclusive franchises may be of

questionable legality under various state
and federal laws and regulations, including
those governing antitrust activities. While in
some circumstances there may be a reason
for an exclusive franchise to avoid needless
service duplication as well as the duplica-
tion of wires, pipes or other facilities, in the
last few years there has been increased shar-
ing of facilities with different utilities offer-
ing differing rates for services provided
using the same lines, conduits, pipes and
other facilities. So, there may not in many
circumstances be a legitimate public pur-
pose for granting an exclusive franchise.

1122.. CCaann
TToowwnnsshhiippss
CChhaarrggee aa
FFrraanncchhiissee FFeeee 
ttoo UUttiilliittiieess??

Except as noted be-
low, most public utili-
ties refuse to pay fran-
chise fees or a per-
centage of their rev-
enue to the township
involved. However,
some have agreed to
include a provision
requiring such pay-
ments to the township
to the extent such fees
are paid by the utility
to any other Michigan
municipality. It is also
fairly common for a
utility to pay the town-
ship’s reasonable at-
torney fees and costs
in preparing and
adopting the franchise
document.

1133.. AArree TThheerree LLeeggaall LLiimmiittss 
oonn tthhee AAbbiilliittyy ooff aa TToowwnnsshhiipp ttoo
WWiitthhhhoolldd CCoonnsseenntt ttoo aa FFrraanncchhiissee??

A township’s authority regarding fran-
chises is not absolute. Michigan courts have
made it clear that a township cannot unrea-
sonably withhold consent from a utility
that desires to operate within a township
and utilize its streets and public places. 

1144.. IIssnn’’tt TThheerree aa NNeeww MMiicchhiiggaann
SSttaattuuttee tthhaatt CCoouulldd AAffffeecctt
TTeelleeccoommmmuunniiccaattiioonnss FFrraanncchhiisseess??

Yes. The Metropolitan Extension Tele-
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communication Rights-of-Way Over-
sight (Metro) Act (PA 48 of 2002), went
into effect November 1, 2002. In sum-
mary, the Metro Act requires that all
telecommunications providers now
apply for and obtain a permit (on a form
approved by the MPSC) to operate with-
in the rights-of-way. One significant ben-
efit related to the Metro Act is that it
requires all telecommunications pro-
viders (even incumbents) to pay an
annual permit fee, which will be distrib-
uted to those communities that have
affirmatively acted to “opt in” to the
Metro Act process. The deadline to opt in
is December 31, 2003. (For more on the
Metro Act, turn to the “Capitol Report”
article on page 4.)

1155.. HHaass FFeeddeerraall LLeeggiissllaattiioonn
AAlltteerreedd tthhee AAuutthhoorriittyy ooff
TToowwnnsshhiippss RReeggaarrddiinngg FFrraanncchhiisseess??

Under the supremacy clause of the
United States Constitution, federal law

can “trump” state laws, including even
state constitutional provisions. Federal
statutes can severely limit the authority
for the control of local franchises by
municipalities in the areas of telecom-
munications and cable television. 

For example, cable television compa-
nies seeking to install and operate cable
lines and equipment in the public rights-
of-way are required under federal law to
obtain a franchise from the local govern-
ment (the “franchising authority”).
Federal legislation does impose some
constraints upon what conditions
municipalities can place upon cable tele-
vision franchises.6 However, unlike most
franchises in Michigan, the franchising
authority is entitled to receive a franchise
fee for the use of rights-of-way within its
jurisdiction up to 5 percent of the appli-
cable gross revenues.

It is usually prudent for a township to
consult with its legal counsel prior to

entering into any type of franchise or right-
of-way permit. This is particularly true with
regard to any matter involving the Metro
Act and any federal statute regarding cable
television and telecommunications. The
laws and procedures regarding franchises
and right-of-way consents are becoming
increasingly complex. �

1 Traverse City vs Consumers Power Co, 340 Mich
85 (1954); City of Detroit vs Public Utilities
Commission, 288 Mich 267 (1939); Michigan Civil
Jurisprudence (Vol. 10 – 2002 revisions), page 194.
2 Lansing Twp vs City of Lansing, 356 Mich 338
(1959); Michigan Civil Jurisprudence (Vol. 10 – 2002
revisions), pages 194-195.
3 MCL 460.601.
4 Sections 2-3a: MCL 460.602-603a.
5 Of course, individual townships may still require a
franchisee to apply for an administrative right-of-way
permit after a franchise has been granted with regard to
the opening of a particular street or right-of-way as a
means of monitoring construction or installation work.
6 See the Cable Communications Policy Act of 1984
and Cable Television Consumer Protection and
Competition Act of 1992.


